IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JUANI TA JOHNSQN, : ClVIL ACTI ON
: NO. 96-3617
Plaintiff,
V.

UNI VERSI TY OF PENNSYLVANI A,
Def endant .

ORDER- MEMORANDUM

AND NOW on this 25th day of June, 1997, upon consideration
of the defendant's notion for sunmmary judgnent and supporting
menoranda (doc. nos. 7, 8 & 13), and the plaintiff's opposition
thereto (doc. no. 9), it is ORDERED that the notion is DEN ED for

the reasons that foll ow

. BACKGROUND

1. The plaintiff, Juanita Johnson, worked for the
def endant, the Hospital of the University of Pennsylvania ("the
Hospital") as a data entry clerk in the Hospital's Obstetrics and
Gynecology Billing O fice from Novenber 1984 until, at the
request of the defendant, she tendered her resignation effective
July 1994.

2. In May of 1993, the plaintiff suffered pain in her hand
and wist while at work. According the plaintiff, her pain was a
result of perform ng nunmerous additional hours of data entry for

a special rush project in her office. Subsequently, the



plaintiff was treated for carpal tunnel syndrome, m ssed three
days of work, was placed on light duty for six nonths, wre a
renovabl e cast and received physical therapy.

3. Wen she returned to full duty, the plaintiff and her
enpl oyer were instructed by the plaintiff's treating physician
that she should take breaks fromdata entry for five mnutes
every two hours. She alleges that her supervisor's attitude
changed toward her after she returned fromlight duty.

4. In June of 1994, the plaintiff m ssed three days of work
allegedly due to illness. She clains that she called her
supervisor the first two days but on the third day |eft a nessage
with a co-worker instead of talking directly to her supervisor.
When she returned to work the plaintiff was threatened with
termnation for failure to report her absence to her supervisor.
She was instead permtted to tender her resignation with six
weeks notice to afford her an opportunity to find anot her
posi tion.

5. The plaintiff clains that her requested resignation was
a result of her inpairment, record of inpairnent, or being
regarded as having an inpairnent in violation of the Americans
with Disabilities Act. The defendant clains that the plaintiff
was requested to resign as a result of progressive discipline
after nunmerous warni ngs and a suspension for absenteei sm

6. After her resignation the plaintiff applied for several
jobs with the defendant. She submtted her resune for severa

di fferent positions to defendant's Human Resources Representative
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Marge Mansfield (who is now nmarried and goes by the nane of Marge
Del aney).

7. \Wien the plaintiff inquired about the position of
Software Support Cerk, she clains that Ms. Mansfield told her
that she would not refer the plaintiff for any positions
regardi ng data entry because "that's how you nessed up your hand
inthe first place.” Plaintiff's Declaration at { 7. The
plaintiff also clains that Ms. Mansfield told her that she should
get training in another field. 1d. at { 8.

8. The plaintiff alleges that at the tine of her
application she was then fully capable of performng data entry
work. She clains that she was deni ed consideration for data
entry jobs as a result of discrimnation based on her inpairnent,
record of inpairnent or being regarded as having an inpairnent in
violation of the Anmericans with Disabilities Act. The defendant
denies that the plaintiff was not considered for data entry

posi tions.

1. LEGAL STANDARD

9. Summary judgnent is appropriate if the noving party can
"show that there is no genuine issue as to any material fact and
the noving party is entitled to judgnent as a matter of |aw "
Fed. R Gv. P. 56(c). Wen ruling on a notion for summary
j udgnent, the Court nust view the evidence in the |ight nost

favorable to the non-npbvant. MVat sushita Elec. I ndus. Co. V.

Zenith Radio Corp., 475 U.S. 574, 587 (1986). The Court nust
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accept the non-novant's version of the facts as true, and resolve

conflicts in the non-novant's favor. Big Apple BMN Inc. v. BMWV

of North Anmerica, Inc., 974 F.2d 1358, 1363 (3d G r. 1992), cert.

denied, 507 U. S. 912 (1993).
10. The noving party bears the initial burden of
denonstrating the absence of genuine issues of nmaterial fact.

See Celotex Corp. v. Catrett, 477 U. S. 317, 322-23 (1986). Once

t he novant has done so, however, the non-noving party cannot rest
on its pleadings. See Fed. R CGv. P. 56(e). Rather, the non-
nmovant nust then "nmake a show ng sufficient to establish the

exi stence of every elenent essential to h[er] case, based on the
affidavits or by depositions and adm ssions on file." Harter v.

GAF Corp., 967 F.2d 846, 852 (3d Cir. 1992); see also Anderson v.

Li berty Lobby, Inc., 477 U.S. 242, 255 (1986).

[11. DI SCUSSI ON

11. The Anericans with Disabilities Act ("ADA") prohibits
di scrimnation "against a qualified individual wwth a disability
because of the disability of such individual in regard to job
application procedures, the hiring, advancenent, or discharge of
enpl oyees, enpl oyee conpensation, job training, and other terns,
conditions and privileges of enploynent." 42 U S. C 812112(a).

12. As in other discrimnation statutes, the plaintiff has
“"the initial burden of establishing a prima facie case of
unl awful discrimnation. To do so [s]he had to establish that

(1) [s]he belongs to a protected category; (2) [s]he applied for
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and was qualified for a job for which the enpl oyer was seeki ng
applicants; (3) despite h[er] qualifications, [s]he was rejected,
and (4) after h[er] rejection, the position remai ned open and the

enpl oyer continued to seek applicants.” dson v. Genera

El ectric Astrospace, 101 F. 3d 947, 951 (3d Gr. 1996) (citing

Sheridan v. E.I. DuPont de Nenpburs and Co., 100 F.3d 1061 (3d

Cr. 1996)(en banc); Fuentes v. Perskie, 32 F.3d 759, 763 (3d
Cr. 1994)).

13. Here, the defendant noves for sunmary judgnent clai m ng
that the plaintiff has not net her burden on the first el enent.
The Hospital clains that the plaintiff has failed to denonstrate
that she belongs to the protected category because she is not "a
qualified individual with a disability."

14. The ADA defines "disability" as "(A) a physical or
mental inpairnment that substantially limts one or nore of the
major life activities of such individual; (B) a record of such an
i npairment; or (C) being regarded as having such an inpairnment."
42 U.S.C. 8§ 12102(2). Mjor life activities include "functions
such as caring for oneself, perform ng manual tasks, wal king,
seei ng, hearing, speaking, breathing, |earning, and working." 29

C.F.R 8 1630.2(i), quoted in, dson, 101 F.3d at 952.

15. An individual's major life activity is substantially
[imted when he or she is

(i) Unable to performa major |life activity that the
average person in the general population can perform

or
(i) Significantly restricted as to the condition,
manner or duration under which an individual can
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performa particular ngjor life activity as conpared to
the condition, manner, or duration under which the
average person in the general population can perform
that sane major life activity.

29 CF.R 8 1630.2(j)(1), gquoted in, Ason, 101 F.3d at 152.

16. "In determning if a person is affected by a disability

that 'substantially limts' a '"major life activity' we nust
consi der several factors including:

i) The nature and severity of the inpairnent;

1) The duration or expected duration of the
|npa|rnent; and

i) The permanent or long terminpact, or the

e

cted permanent or long terminpact of or resulting
mthe inpairnent.""

r
A son, 101 F.3d at 952 (quoting 29 CF.R 8 1630.2(j)(2)).

17. An "inability to performa single, particular job does
not constitute a substantial limtation in the mgjor life
activity of working," but an inpairnment which "significantly
restrict[s] . . . the ability to performeither a class of jobs
or a broad range of jobs in various classes" would constitute a
substantial limtation. 29 CF.R 8 1630.2(j)(3)(i), gquoted in,
A son, 101 F.3d at 952.

18. Under certain circunstances carpal tunnel syndrone nmay

qualify as a disability under the ADA. See, e.q., Fink v.

Kitzman, 881 F. Supp. 1347, 1377 (N.D. lowa 1995) ("The court has
no doubt that there are people sufficiently inpaired by carpa
tunnel syndrone to qualify as 'disabled persons under the ADA .

"), C. Farrowv. Bell Atlantic--PA, Gv. A No. 95-1323,

1996 W. 316798, at *3 n.3 (WD. Pa. Apr. 26, 1996) ("Wile

def endant chall enges the plaintiff's position that her affliction
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wi th carpel tunnel syndrone qualifies as a disability under the
ADA, this Court finds that it is not necessary to determ ne
whether plaintiff's particular problens rise to the level of a
disability under the ADA. Therefore, for purposes of resolving
this notion, this Court will assune that plaintiff was a disabl ed
person within the neaning of the ADA. ").

19. However, whether or not the plaintiff's carpal tunnel
syndrome is an inpairnent that rises to the level of a disability
under the ADA is not the sol e question when considering the
defendant's summary judgnment notion. The plaintiff does not |ose
i f she cannot show that she actually has a disability. The
plaintiff may al so defeat the summary judgnent notion if she can
show that she either has a record of an inpairnent that rises to
the level of disability or that she was considered as having an
i npai rment which rises to the level of a disability. 42 U S. C 8§
12102(2). "Qur analysis of th[e latter] claimfocuses not on
[the plaintiff] and h[er] actual abilities, but rather on the
reactions and perceptions of the persons interacting or working

with hfer]." Kelly v. Drexel University, 94 F.3d 102, 109 (3d

Gir. 1996).

20. Here, the plaintiff has alleged that she was
discrimnated against in at |least two ways. First, she all eges
t hat her supervisor, Robert Macal uso, treated her differently
after she returned fromthe light duty position to which she was
assigned for the six nonths follow ng her injury. She clains

that M. Macal uso harassed her about her work and threatened to
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termnate her for failing to speak to himdirectly when she
called in sick in June 1994. The plaintiff alleges that other
wor kers who called in sick and did not speak to the supervisor
were not threatened with term nation.

21. Second, the plaintiff alleges that after the she
resigned at the defendant's request she applied for other
positions with the defendant and was told by the defendant's
staffing specialist, Ms. Mansfield, that she would not refer the
plaintiff for any positions regarding data entry because "that's
how you nessed up your hand in the first place.” Plaintiff's
Declaration at § 7.' The defendant denies that Ms. Mansfield or

any other of defendant's enployees said this to the plaintiff.

1. The defendant argues that Ms. Mansfield' s statenent is not
adm ssi bl e because Ms. Mansfield was nerely a | ow | evel enpl oyee
and not a decisionmaker regarding the plaintiff's enpl oynent.
Defendant's Reply Brief at 4-6 (citing and quoting Arnbruster v.
Uni sys Corp., 32 F.3d 768, 778-79 (3d Cir. 1994)). The

def endant, however, cites to nothing in the record that indicates
that Ms. Mansfield was not a decisionnmaker in the hiring process
for the positions the plaintiff applied for. The plaintiff, on

t he other hand, has directed the Court to Ms. Mansfield's
deposition in which she says her duties as a staffing speciali st

i ncl uded reviewi ng applications and "refer[ring] qualified

candi dates for vacant positions.” Plaintiff's Response to

Def endant’'s Mdtion for Summary Judgnent at 4-5 (citing and
qguoting Deposition of Margi e Del aney (nee Mansfield) at 10-11).
The record also indicates that Ms. Mansfield reviewed the
applications for the particular positions for which the plaintiff
subm tted her resunme. Deposition of Margie Del aney (nee
Mansfield) at 27. The plaintiff's evidence indicates that M.
Mansfi el d had a gatekeeper role in the decisionmaki ng process and
could thus effect the selection of candidates for the particular
positions the plaintiff was applying. The Court finds that the
def endant has not denonstrated that Ms. Mansfield' s statenments
woul d be i nadm ssible under the teachings of Arnbruster v. Unisys

Corp, 32 F.3d at 778-79, and has, therefore, failed to show the
absence of a genuine issue of fact.
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The issue of whether this statenent was made is one of
credibility for the jury to determ ne.

22. The plaintiff's allegation that Ms. Mansfield nmade the
above statenent is sufficient to create a genui ne issue of
material fact. |If it is found that Ms. Mansfield indeed nmade
such a statement, a reasonable fact-finder could infer fromthat
al one that the defendant regarded the plaintiff as having a
disabling inpairnment. "[B]eing 'regarded as having such an
i npai rment’ neans:

'(1) Has a physical or nental inpairnment that does not

substantially limt major life activities but is

treated by a covered entity as constituting such

[imtation;

(2) Has a physical or nental inpairnment that

substantially limts major |ife activities only as a

result of the attitudes of others toward such

i npai rment; or

(3) Has none of the inpairnments defined in paragraphs

(h)(1) or (2) of this section but is treated by a

covered entity as having a substantially limting

i npai rnment .’

Thus, [the plaintiff] would be disabled within in the nmeani ng of
the ADA if [the defendant] regarded [the plaintiff] as having a
disabling inpairnment.” Jdson, 101 F. 3d at 953-54 (quoting 29
CFR 8 1630.2(1)(21)-(3)).

23. The Court finds that if the defendant precluded the
plaintiff fromconsideration for data entry positions because of
her carpal tunnel syndrone, plaintiff was thus restricted from
performng a "class of jobs.” 29 CF.R 8 1630.2(j)(3)(i). Such
a restriction would then constitute a substantial limtation in

the major life activity of working. [d. Therefore, the



plaintiff's inpairnment woul d be considered a disability for
purposes of the ADA. 42 U . S.C § 12102(2).

24. In this case Ms. Mansfield' s gatekeeping rol e of
review ng applications is analogous to the role of the
interviewer in a recent Third Crcuit decision. A son, 101 F. 3d
947. In Ason, the Third Crcuit reversed the district court's
grant of sunmmary judgnent in favor of the defendant, concl uding
that, while the interviewer was only an internediary who then
made a recommendation to the final decisionmaker, "it is clear
that a reasonable fact-finder could infer that [the interviewer]
perceived [the plaintiff] to be disabled. One could reasonably
conclude that this affected the recommendation [the interviewer]

made to [the final decisionmaker] . . . ." [d. at 954-55.

| V.  CONCLUSI ON

25. The plaintiff has produced evidence that raises an
i nference that the defendant regarded her as being disabl ed
wi thin the nmeaning of the ADA. While the defendant disputes the
evidence, it neverthel ess raises a genuine issue of material fact
for the jury. Therefore, summary judgnent is inappropriate in

this case.

AND SO IT | S ORDERED

EDUARDO C. ROBRENO, J.
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